CCC Loans in Tax-Free Exchanges by Harl, Neil
Volume 6 | Number 7 Article 1
3-24-1995
CCC Loans in Tax-Free Exchanges
Neil Harl
Iowa State University, harl@iastate.edu
Follow this and additional works at: http://lib.dr.iastate.edu/aglawdigest
Part of the Agricultural and Resource Economics Commons, Agricultural Economics Commons,
Agriculture Law Commons, and the Public Economics Commons
This Article is brought to you for free and open access by the Journals at Iowa State University Digital Repository. It has been accepted for inclusion in
Agricultural Law Digest by an authorized editor of Iowa State University Digital Repository. For more information, please contact digirep@iastate.edu.
Recommended Citation
Harl, Neil (1995) "CCC Loans in Tax-Free Exchanges," Agricultural Law Digest: Vol. 6 : No. 7 , Article 1.
Available at: http://lib.dr.iastate.edu/aglawdigest/vol6/iss7/1
 Agricultural Law Digest
An Agricultural Law Press Publication Volume 6, No. 7 March 24, 1995
Editor: Robert P. Achenbach, Jr. Contributing Editor Dr. Neil E. Harl, Esq. ISSN 1051-2780
Agricultural Law Digest is published by the Agricultural Law Press, P.O. Box 5444, Madison, WI 53705, bimonthly except June and December.
Annual subscription $100.  Copyright 1995 by  Robert P. Achenbach, Jr. and Neil E. Harl.  No part of this newsletter may be reproduced or transmitted
in any form or by any means, electronic or mechanical, including photocopying, recording or by any information storage or retrieval system, without
prior permission in writing from the publisher.  Printed  with soy ink on recycled paper by Accurate Business Service, Madison, WI.
49
CCC LOANS IN TAX-FREE EXCHANGES
— by Neil E. Harl*
One of the concerns in a tax-free exchange to a new
entity, particularly to a new entity such as a corporation
that constitutes a separate taxpayer, is the array of
midstream incorporation problems.1 Frequently,
incorporation involves grain or other commodities that
have been produced under the federal price and income
support program for which a Commodity Credit
Corporation (CCC) loan is to be obtained.2 The question
is whether a CCC loan is obtainable by an entity other
than the entity producing the commodity.
Tax-free exchange requirement
For a transfer of property to a newly-formed
corporation to be tax-free, the transfer must be solely in
exchange for stock in the corporation and the transferors
as a group must be "in control" of the corporation
immediately after the exchange.3 This requires that the
transferors of property end up with at least 80 percent of
the combined voting power of all classes of voting stock
and at least 80 percent of the total number of shares of
all other classes of stock.4 If those two conditions are
met, the transfer should be tax-free.
Occasionally, transfers are challenged that involve
the "assignment of income" with the gain on the
transferred assets taxed back to the transferor;5 the
"distortion of income" with income, deductions and
credits reallocated to more clearly reflect income;6 the
"tax benefit" doctrine;7 or lack of business purpose or no
purpose other than tax avoidance.8 In general, in recent
years, transfers have been less likely to be challenged if
the conveyance did not involve a reported net operating
loss to the transferor.9
With respect to CCC loans, the Internal Revenue
Service has ruled that no reallocation of expenses or
income was necessary where a CCC loan was transferred
to a corporation along with the right to receive payment-
in-kind program benefits.10 The question is whether
problems arise if commodities are transferred to a newly-
formed corporation followed by application for a CCC
loan on the commodities. The answer appears to be that
s u c h  a n  a p p l i c a t i o n  w o u l d  b e
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disapproved, not by I.R.S., but by the Commodity Credit
Corporation.
CCC rules
Unfortunately, neither the statute nor the regulations
discuss specifically the matter of transfer of
commodities in a tax-free exchange to a newly-formed
corporation followed by application for a CCC loan.11
The regulations contemplate that the producer will
request the CCC loan.12 Specifically, the regulations
define "eligible producer" as a person (individual,
partnership, association, corporation, estate, trust, state
or political subdivision or agency)13 that produces a
crop.14 The regulations do recognize that a receiver or
trustee of an insolvent or bankrupt debtor's estate, an
executor or administrator of a decedent's estate, the
guardian of an estate of a ward or an incompetent person
and trustees of a trust estate are considered to represent
the insolvent or bankrupt debtor, the deceased person,
the ward of incompetent and the beneficiaries of a trust,
respectively.15 Moreover, the regulations deal with
death, incompetency and disappearance.16 But no
mention is made of tax-free exchanges to new entities
such as corporations, partnerships, limited partnerships
or limited liability companies.
The Commodity Loan Handbook17 confirms that
loans are available only to producers who have produced
commodities on a farm that, for the current year, is
enrolled in the applicable program.1 8  Those not
participating in the annual production adjustment
program for the commodity are not considered to be
eligible producers.19
The Feed Grain Handbook20 outlines a procedure for
loans by a "succession in interest" after the sign-up
period has passed if there has been a sale of the farm;
change of operator or producer (with specific mention of
an increase or decrease in the number of partners);
foreclosure, bankruptcy or involuntary loss of the farm;
or a change in producer share.21 Presumably the "change
of operator" or producer language would cover a tax-free
exchange to a corporation22 but the deadline for utilizing
that procedure is the earlier of — (1) the date the crop
was harvested, (2) December 31 "of the current year" or
(3) 15 calendar days after the County Committee is
notified of the succession.23
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In conclusion
Quite clearly, unless the statute is amended or the
regulations or handbooks are revised, care should be
exercised in handling the conveyance of program crops
to a newly-formed entity if a CCC loan is desired on the
commodity.
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CASES, REGULATIONS AND STATUTES
by Robert P. Achenbach, Jr.
ADVERSE POSSESSION
EXCLUSIVE POSSESSION .  The parties'
properties were owned by one person who sold the
plaintiff the north 225 acres in 1969. The disputed land
was a strip between the plaintiff's land and a road which
bordered the land sold to the defendant in 1989. The
deed to the defendant included the disputed strip;
however, a fence enclosed the strip with the plaintiff's
property until 1992 when the defendant took down the
fence and put up a fence at the record boundary line on
the plaintiff's side of the disputed strip. The strip
consisted of wild brushy land with little usefulness
except for hunting. The plaintiff presented evidence that
the plaintiff used the land for grazing cattle, repaired the
fence and allowed others to hunt on the property. The
defendant presented evidence that, during any ten year
period, either the defendant or the defendant's
predecessor in interest paid the property taxes for the
strip and allowed others to hunt on the property. The
court held that the burden was on the plaintiff to
demonstrate exclusive possession of the disputed land
because the land was wild and unimproved. The court
held that the defendant's evidence of use was sufficient
to prevent acquisition of the disputed land by the
plaintiff by adverse possession. Cunningham v.
Hughes, 889 S.W.2d 864 (Mo. Ct. App. 1994).
POSSESSION BY COTENANTS. The land in
dispute was once owned by an ancestor of the parties to
the suit. When the ancestor died, the will conveyed the
ranch property to six children. Only one of the children
wanted to continue operating the ranch and obtained
quitclaim deeds from the other five children of their
interests in the ranch. However, the will description of
the ranch omitted 40 acres and the quitclaim deeds from
the heirs also omitted the same 40 acres. Therefore, the
heirs each still owned a sixth of the 40 acres under the
residuary clause of the will. The ranch was later
transferred to a corporation, the plaintiff, but this time
the deed included all of the ranch land. The 40 acre error
was not discovered until the corporation attempted to
sell the land. When the heirs, the defendants, of one of
the original children refused to quitclaim their interests
in the 40 acres, the corporation brought suit to have title
conveyed by adverse possession. Citing Fitchen Bros.
Comm. Co. v. Noyes' Estate 246 P. 773 (Mont. 1926),
the court stated that the rule in Montana was that in
order for possession of a cotenant to be adverse against
another cotenant, the other cotenant must be ousted by
an express act declaring possession to be exclusive by
the possessing cotenant. In this case, the plaintiff failed
to oust the defendants because it appeared that no one
knew that the defendants still had an interest in the
ranch. The plaintiff cited Nicholas v. Cousins, 459 P.2d
970 (Wash. 1969) and City & County of Honolulu v.
